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Usually, a motion to disqualify a judge must be in writing. An affidavit or application for change of judge should set 
forth some ground of disqualification and the facts on which it is based. 


Generally, a motion to disqualify a judge must be in writing! although it has also been held that an oral motion may be 
recognized.” With some exceptions,” it may be required that the motion or petition be supported by affidavit,* by declaration,> 
or by oral statement, under oath.° Under some statutes, the motion must be supported by additional corroborating affidavits of 
disinterested reputable persons.’ Under other statutes, providing for a limited number of peremptory challenges to disqualify a 


judge, the only prerequisite for granting a change of judge is a timely application, and supporting affidavits are not required. 


Although it has been held that the affidavit for disqualification should be strictly construed,” an affidavit which substantially 
conforms to the statute may be sufficient. 10 An affidavit is insufficient where it fails to set out the name of the judge against 


whom the challenge is directed! or fails to put the judge on notice that the movant is seeking recusal. 


While under some statutes a motion for change of judge need not allege any cause for change, 13 generally speaking, the affidavit 


or application for change of judge should set forth some ground of disqualification. "4 It has been said in this regard that a 
motion to disqualify a judge must show that the party fears that he or she will not receive a fair trial or hearing because of 
specifically described prejudice or bias of the judge or that the judge is either an interested party to the matter, related to an 
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interested party, related to counsel, or a material witness for or against one of the parties to the cause. l> Moreover, the application 
or affidavit should disclose the facts on which the disqualification is based, 1 from which facts the claimed disqualification 
appears probable, that is, from which facts the disqualification appears to follow as a conclusion of law. 17 The application or 
affidavit should not present mere conclusions. 18 Tt has been held that the statement must be positive and not on information 
or belief;!? however, an affidavit for disqualification of a judge has been held not defective when based on the party's best 


knowledge, information, and belief”? 


In some jurisdictions, allegations as to truth and good faith are necessary in order to obtain the disqualification of a judge,?! 
but such allegations are unnecessary to obtain disqualification of a judge in a criminal case.” Where interest is asserted as the 
reason for recusing the trial judge, the application cannot be supported by merely showing grounds for prejudice.” It must be 
made clearly to appear that the disqualification is a present subsisting one.” The affidavit must show that the objecting party is 
a party in interest?” unless the record already shows such party to be such.”° An affidavit limiting the disqualification to matters 


to be heard on motion before trial does not disqualify the judge from presiding at the trial.7/ 


It has been held that an affidavit to disqualify a judge on the basis of relationship must state the degree of such asserted 
relationship.” On the other hand, it has been stated that an affidavit is not required to notify a judge of the judge's relationship 
toa party”? and that, where such relationship is pointed out in a sworn answer and admitted by general demurrer thereto, the 


general demurrer should not be sustained.” 


Judge having been of counsel. 


Where it is sought to disqualify a judge because of having been of counsel in the case, the affidavit need not allege that the 
judge was counsel before his or her election as judge,” l and no allegation of prejudice is necessary.” 2 However, the affidavit 
must in fact show that the judge was concerned with the subject matter of the present litigation.” > An affidavit which does not 


disclose that the judge was attorney for a party to the litigation is insufficient.*4 


CUMULATIVE SUPPLEMENT 
Cases: 


No objective information contained in petitioner's motion to recuse was legally sufficient to support the standard for 
disqualification of a judge; petitioner's purported incidents of defamation and sabotage were tied to nothing, nothing in the 
record, nothing the judge said at a hearing, and nothing from anyone who heard a defamatory statement by judge, there was 
nothing improper about judge conferring with another judge with regard to a motion to transfer, and petitioner could not 
bootstrap his attempt to depose judge into a conflict that would force her recusal. West's F.S.A. R.Jud.Admin.Rule 2.330. Keitel 
v. Agostino, 162 So. 3d 88 (Fla. 4th DCA 2014). 


[END OF SUPPLEMENT] 
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